(lgol o N zrrnee 2L - 57

THE COMBTROL!-ER OENERAL
DECISION | ‘-".-;;.;-.\ OF THE UNITED SBTATES

A/ WABHINGTON, D.C. 20543

NSRS

‘ FILE: B-186311 -Q?TE: June 22, 1978
MATTER OF: gniversity Research Corporation -

ﬁ Reconsjideration
DIGEST:

On Feoruary 3, 1973, GAO denied claim
for proposal prepatation costs because
it could not be Jet=rmined that claimant
| was veasonably certain of recexving award
but for agency's inproper actions, Upon
raconsideration,.claimant contends that it
is ‘entitled to proposal preparation costs
l since it was "reasonably likely" (more than
_ 50~-percent probability) that claimant would
| have received award but for agency's improper
actiong. Prior decision is affirmed since
‘ - correct standard to be appiied is one of
= reasonable certainty, and such cetermination
- rannot be made in present case.

! Univeruity ResearchyCOtporation (URC) .has requested
| réconsideration of tur decision in the matter of
Unlveraitz Research Corporation - Reconsideration, »-186311,
, { February 3, 1978, 78-1 CPD 98, in which we denied URC's
‘ claim for proposal preparation costs.

URC 'had nriginally protested against the award of a

i g contract by ther-Department of Labor to American Technical
\ : Agsistance Corporation (ATAC). Tha protest wag sustained

in our decision of August.-26, 1976 (B-186311, 76-2 CPD 188),
on the bases that rabor had’ not conducted ‘an adequate cost
analysis ‘and that there was lack of rational support for
the source selection of ATAC. We recommendéd that the. optxon
under ATAC's contract not be exercised and that the require-
ment be resolicited. We did not consider URC's claim for
proposal preparation costs in the August 2§, 1976, decieion
because of our holding in Dynalectron Corpnration, B-184203,
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March 10, 1976, 76-1 CPD 167, that the sushaininq

of a protest and a recommendation that an option

not be exercised made unnecessary the consideration

of entitlement to proposal or bid pfeparntion COGts.
However, in Amram Nowak Associates, Inc., B-187489,
March 29, 1977, 77-1 CPD 219, this agpect of Dynalectron
and the URC August 26, 1976, decisinn was overrulied.

In the jinterim, URC had :equested reconsideration of
its claim for proposal preparation costs. In our deci-
sion B-186311, August 16, 1277, the clajm was denied,
without decidiny whether URC was entitled to costs, on
the basis that the costs had been reimbursed by alloca-
tion to general and adminiatrative expenses on other
Government contracts.

URC agaln requested reconsideration on jts claim
for proposal preparation costs, resulting in our deci-
sion B-186311, February 3, 1978. 1In that decision, we

‘modified the holding in B-186311, Aligust 16, 1977, that

payme"t of pzopcual reparation costs to an offeror who
was ‘primarily a Goverrment cost-reimblrsement contractor
woiild resvl: in double paymént and considered the issue
of URC's entitlement to proposal prepatacion costs since
URC wui8 no:: ﬂompletely reimbursed and agreed ‘to credit
the general and administrative costs account from any
paynient it might recelve pursuant to its claim. However,
we denied URC's claim for proposal preparation costs,
although we found that URC met the standards for entitle-
ment to proposal preparation costs contained in Kero
Industries, Inc. v. United States, 492 P.2d 1200 (Ct. Cl.
19547, hecause we could not f£ind that it was "reasonably
certain” that URC would have received awurd but for the
improper handling of the procurement by the Department of |
Labor.

In its request for reconsideration of our February 3,
1978, decision, URC takes. issue with our use of the
"reascnably certain” standard in determining if a2 claimant
would otherwise be entitled to award. URC argues that,
in cases where the improper . action of the agency makes it
difficult for a claimant to~Show that it was reasonably
certain that the claimant would have received'award but )
for the arbitrary and zapricious agency actiona, we should
apply a much more liberal "reascnable likelihood" standard.
URC contends that “"reasonable certainty” of award is too
difficult to show, and, therefore, we should allow recovery
if the claimant can show that the probability of award was
"reasonably likely" or cver 50 percent. We do not agree.
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Industries, Inc, v. United Btares, supra. The second

‘to. which it was otherwise entitled"-~2 test derived from
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In our Pebruary 3, 1978, decision, we applied »
two-ptongcd test. We tlrut deterliqed that the Dedpartment
of Labor'zs actions fell within one . of the categories of
arbltrary and capricious conduct olitlined in Keio

aspect of the teat involved consideratlon of whether
Labor's actlons precluded URC from receiving "an award

Ampex Corporation, B-183739, ‘lovember 14, 1975, 75-2 CPD
304, and caset cited thereis. . We beliuve that the correc:
stendard to use in applying thiis second test is that it
must be "reasonably certain” that th. claimant would have
received award but for the agency's improper conduct of
the procurement. We are aot convinced that the standard
should be relaxed because of the difficulties encountered
by the claimant in meeting the standard in the present
case. .

the buf l*ebruazy a, 1978 decis*on, we carefully
reviewed "the cost dnalyais prepared by the Department of
Labor arnd all’a:guments advan.:ed by URC in Bupport of its
claim. We determined that, although JURC wae ‘rated higher
technically than \TAC it war also hilgher priced, and,
therefore, award would ‘have to be based on a trade-off
hetween cost and technical. Accordingly, we were unable
to £ind that URC would have been reascnably certain of
award.

. URC now contends that its offered price would have
been less 1f it had been aware that the contract awarded
would be based on a 9-month’ performance period rather
than the 12-month performance peé:iod ispecified in the
request for proposals. According to URC, both its tothl
cost and its cost per ‘day would have been reduced if a
9-month - pertormance period had been used in calculating
its budget. Thus, it ja arqued that a lower price would
have b._2n offered. Bodever, the offer was never prepared
or calculated on a 9-month basis and that it would have
been less than a proportioriate reduction on that basis
before the competition was disclosed is purely specula-
tive,. Moreover, if the cost was not the lowest, it would
be equally conjectural what the technical and ccst trade-
Jff would have been. Accordingly, the circumstances do
not warrant a determination that it was reasonably certain
that URC would have been awarded the contract had the pro-
curement been properly conducted.
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Accerdingly, our decision of rebrﬁary 3, 1578, is
affirmed and the claim of URC for p:npcsal prepa:ation
costs is denied. v , .
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